In dissenting from the Supreme Court's 1994 decision upholding portions of an injunction against abortion protestors, Justice Scalia wrote:
[T]his case departs so far from the established course of our jurisprudence that in any other context it would have been regarded as a candidate for summary reversal. But the context here is abortion .... "[It is] painfully clear that no legal rule or doctrine is safe from ad hoc nullification by this Court when an occasion for its application arises in a case involving state regulation of abortion." . . . Today the ad hoc nullification machine claims its latest, greatest, and most surprising victim: the First Amendment.' Contrary to Scalia's suggestion, the First Amendment was sacrificed at the abortion altar much earlier. In its hurry to dismantle abortion rights in the area of abortion counseling, 2 the Court also pulled apart the fundamental tenets of the First Amendment. At least two decisions, Rust v. Sullivan 3 and Planned Parenthood v. Casey, 4 squarely presented First
Amendment issues pertaining to abortion counseling, although in slightly different contexts. Rust involved a challenge to federal regulations requiring that health clinics receiving federal subsidies refrain from counseling about abortion as an alternative to childbirth. Casey involved, among other abortion-related issues, the constitutionality of a Pennsylvania law compelling doctors to provide certain (arguably biased) information to clients seeking abortions. In both cases, the Court rejected or ignored the petitioners' First Amendment challenges. The Rust majority apparently believed that the federal regulations requiring recipients of federal funds to convey only pro-childbirth information to their that abortion is no longer a fundamental right; instead, the Court's current jurisprudence implicitly equates abortion with less-protected economic activities such as gambling. With abortion no longer a fundamental right, the Court more easily manages to lump abortion and abortion counseling together, treating both as part of the same activity under a questionable and largely abandoned commercial speech doctrine. This approach allowed the Court to overlook the free speech implications of abortion counseling and to forego any meaningful First Amendment analysis in Rust and Casey. Thus, the Court's "ad hoc nullification machine" to which Justice Scalia refers has been devouring the First Amendment rights of women and their doctors for some time. Part I of this article discusses the Court's opinions in Rust and Casey. It first demonstrates that the driving force in both decisions was the Court's characterization of abortion counseling as an activity rather than as speech. Part I further discusses the speech/conduct distinction in First Amendment jurisprudence and demonstrates that abortion counseling falls on the speech side of that distinction. Parts II and III suggest that the real cause of the conflation of speech and conduct in Rust and Casey was the confluence of (1) the reemergence of reasoning found in a curious commercial speech decision-Posadas de Puerto Rico Associates v. Tourism Company" and (2) the Court's rapidly changing view of a woman's constitutional right to terminate her pregnancy.
I. RuST AND CASEY REVISITED: THE CONFLATION OF SPEECH AND CONDUCT

A. Rust v. Sullivan
Rust involved regulations under Title X of the Public Health Services Act, which provides federal funding to family planning projects offering "acceptable and effective family planning methods and services."1 2 Although Title X provides broad funding for family planning programs, it specifically prohibits the allocation of funds to programs in which abortion is used as a method of family planning.' 3 Prior to 1988, however, Title X programs were not prohibited from engaging in nondirective counseling about abortion. 14 11. 478 U.S. 328 (1986). 12. 42 U.S.C. § 300(a) (1988). 14. See, e.g., 42 C.F.R. § 59.5(a) (2) (1987) (regulation prohibits only counseling designed to coerce a patient "to employ or not to employ any particular methods of family planning"); Brief for Petitioners at Exhibit C-2, Rust v. Sullivan, 500 U.S. 173 (1991) (No. 89-1391) ("[T] he provision of information concerning abortion services, mere referral of an individual to another provider of services for an abortion, and the collection of statistical data and information regarding abortion are not considered to be proscribed by regulations that substantially curtailed the ability of Tide X recipients to counsel patients about, and refer them for, abortions.
15 Specifically, the regulations banned Title X projects from "counseling concerning the use of abortion as a method of family planning or provid [ing] referral for abortion as a method of family planning.
1 6 In addition, the regulations prohibited Tide X recipients from indirectly "encouraging or promoting" abortion by, for example, providing patients with lists of health care providers weighed in favor of those who performed abortions or whose primary business was providing abortions.
17 These prohibitions applied even if the patient specifically requested information about abortion or abortion providers.' 8 In contrast, the regulations required Title X doctors and counselors to refer pregnant clients to appropriate prenatal or social that regulations in effect prior to 1988 provided for nondirective counseling about abortion).
15. See 42 C.F.R. § § 59.8, 59.10 (1988) (hereinafter the regulations). Soon after President Clinton took office in 1993, the Secretary of Health and Human Services suspended the 1988 regulations. See 58 Fed. Reg. 7462, 7462 (1993) . While the regulations are not currently effective, the Rust Court's decision to uphold them means that they can reemerge without constitutional impediment. In fact, the shift of power between political parties after the 1994 elections has been accompanied by attempts to override President Clinton's suspension of the regulations. ' clients to providers who offer abortion as a method of family planning.").
The regulations did not merely prohibit counseling about abortion; they further prohibited Title X projects from engaging in activities that "encourage, promote or advocate abortion as a method of family planning." Id. § 59.10(a). Thus, the regulations forbade Title X projects from lobbying for legislation that would increase the availability of abortion as a method of family planning, paying dues to any organization whose activities consisted mainly of advocating the use of abortion, using legal action to promote abortion as a method of family planning, and providing speakers or developing or disseminating literature advocating the use of abortion as a method of family planning. Id. § 59.10(a) (1)-(5). The regulations did not, however, prevent Title X projects from engaging in anti-abortion activities. As with the counseling provisions, the Supreme Court upheld the lobbying and advocacy restrictions. See Rust v. Sullivan, 500 U. S. 173, 196-98 (1991) .
18. See 42 C.F.R. § 59.8(b) (3)-(5) (1994) (suspended by President Clinton Feb. 5, 1993) . The regulations provide the following example:
A pregnant woman asks the title X project to provide her with a list of the abortion providers in the area. The project tells her that it does not refer for abortion and provides her a list which consists of hospitals and clinics and other providers which provide prenatal care and also provide abortions. None of the entries on the list are providers that principally provide abortions. Although there are several appropriate providers of prenatal care in the area which do not provide or refer for abortions, none of these providers are included on the list. Provision of the list is inconsistent with [section 59.8(a) (3)]. Id. § 59.8(b) (4).
services that promoted the welfare of the "unborn child" and, in the meantime, to furnish information necessary to protect the welfare of the "unborn child." 19 The Rust petitioners, assorted Title X grantees, argued that the regulations violated the unconstitutional conditions doctrine by conditioning the grant of a government benefit on the relinquishment of a constitutional right. 20 Specifically, they claimed that the regulations' requirement that they espouse a particular viewpoint (pro-childbirth/anti-abortion) in order to receive Title X funds violated the First Amendment.
2 '
Petitioners recognized that the government had broad discretion to allocate federal funds. 2 2 Nevertheless, they argued that the Supreme Court had consistently stated that the government may not "discriminate invidiously in its subsidies in such a way as to 'ai [m] at the suppression of dangerous ideas.' "23 By conditioning Title X funds on the recipients' willingness to provide only pro-childbirth information to clients, petitioners argued, the regulations clearly violated this anti-viewpoint discrimination principle.
24
19. Id. § 59.8(a) (2). 20. For an in-depth description of the unconstitutional conditions doctrine, see Tribe, supra note 5, § 11-5, at 781; Kathleen M. Sullivan, Unconstitutional Conditions, 102 Harv. L Rev. 1413 , 1415 (1989 . The doctrine's history ranges back to the Court's Lochnerera decisions, but subsequently has been used to protect personal liberties such as speech, association, religion, and privacy. See Sullivan, supra, at 1416; see also Richard A. Epstein, The Supreme Court 1987 Term-Foreword: Unconstitutional Conditions, State Power, and the Limits of Consent, 102 Harv. L Rev. 4, 28-102 (1988) (discussing the many contexts in which the unconstitutional conditions doctrine operates). The doctrine's history has been inconsistent, with the Court unable to formulate a coherent theory. Numerous scholars have criticized the Court's use and application of the doctrine. See Seth F. Kreimer, Allocational Sanctions: The Problem of Negative Rights in a Positive State, 132 U. Pa. L. Rev. 1293 Rev. , 1301 Rev. (1984 ; Cass R. Sunstein, Why the Unconstitutional Conditions Doctrine Is an Anachronism (With Particular Reference to Religion, Speech, and Abortion), 70 B.U. L. Rev. 593, 595 (1990) ; Patricia M. Wald, Government Benefits: A New Look at an Old Gifthorse, 65 N.Y.U. L. Rev. 247, 255 (1990 S. 364, 383-84 (1984); Speiser v. Randall, 357 U.S. 513, 519 (1958) .
24. The Eighth Circuit faced an almost identical issue three years prior to Rust. In Reproductive Health Serv. v. Webster, 851 F.2d 1071 (8th Cir. 1988 ), rev'd, 492 U.S. 490 (1989 , the court examined the constitutionality of a state statute that made it unlawful for public employees, including doctors, nurses, social workers, and counselors, to "encourage or counsel a woman to have an abortion not necessary to save her life." Id. at 1077 n.9 (citing Mo. Ann. Stat. § 188.210 (Vernon 1983 & 1988 ). The majority held that the statute was unconstitutionally vague and violated the right to privacy. See id. at 1077-80.
A majority of the Court rejected the petitioners' argument and upheld the regulations. Like the petitioners, Chief Justice Rehnquist, who authored the majority opinion, framed the issue as an unconstitutional conditions problem. 2 5 He also acknowledged the Court's previous decisions holding that government subsidies aimed at suppressing particular ideas violated the unconstitutional conditions doctrine. 2 6 In addition, the Chief Justice recognized that the regulations were designed to "encourage" women to forego abortions 27 and that they did so by imposing one-sided restrictions on counseling and referral for abortion. 2 8 Nevertheless, the Rust majority found that the regulations did not discriminate on the basis of viewpoint. In Rehnquist's words, the government could selectively fund a program to encourage certain activities it believes to be in the public interest, without at the same time funding an alternative program which seeks to deal with the problem in another way. In so doing, the Government has not discriminated on the basis of viewpoint; it has merely chosen to fund one activity to the exclusion of the other.
9
Thus, the Court reasoned that the Rust regulations presented "not a case of the Government 'suppressing a dangerous idea,' but a prohibition on a project grantee or its employees from engaging in activities outside of the project's scope." 30 That is, because the federally funded Title X program was designed to support preventive family planning, the governJudge Arnold, concurring in the result, based his reasoning on impermissible viewpoint discrimination, the argument espoused by the Rust petitioners: These statutes sharply discriminate between kinds of speech on the basis of their viewpoint: a physician, for example, could discourage an abortion, or counsel against it, while in a public facility, but he or she could not encourage or counsel in favor of it. subsidize family planning services which will lead to conception and childbirth, and declining to 'promote or encourage abortion.' ").
28. (noting that "a doctor employed by the project may be prohibited in the course of his project duties from counseling abortion or referring for abortion").
29. Id. at 193; see also id. ("'A refusal to fund protected activity, without more, cannot be equated with the imposition of a "penalty" on that activity.' ") (quoting Harris v.
McRae, 448 U.S. 297, 317 n.19 (1980) ); id. ("'There is a basic difference between direct state interference with a protected activity and state encouragement of an alternative activity consonant with legislative policy.'") (quoting Maher v. Roe, 432 U.S. 464, 475 (1977) At first glance, Rust appears to be a straightforward decision. The Supreme Court recognized that Congress has wide discretion to allocate funds; that its discretion is limited so that it may not condition the acceptance of funds on the recipients' willingness to espouse a particular viewpoint; and that the regulations in Rust did not do so and were, therefore, constitutional. In other words, the Court apparently engaged in a simple application of the unconstitutional conditions doctrine. The problem with the Rust decision, however, is that contrary to the Court's characterization, the regulations were very much aimed at suppressing an idea that the government viewed as "dangerous."
First, the regulations did not merely refuse to subsidize certain speech but specifically prohibited Title X projects from counseling about abortion even if a client asked for abortion information. 3 2 Thus, the regulations sought to silence only one side of the discussion concerning legitimate family planning alternatives. That alone should have brought the regulations within the Court's traditional hostility to one-sided speech restrictions. 3 3 Moreover, the regulations in Rust were not acceptable under traditional First Amendmentjurisprudence because they operated only in the context of Title X projects, leaving private physicians and even project physicians free to counsel about abortion on their own time. 31. See id. at 195 n.4 ("The regulations are designed to ensure compliance with the prohibition ... that none of the funds appropriated under Title X be used in a program where abortion is a method of family planning.").
32. See 42 C.F.R. § 59.8 (1994 ) (suspended by President Clinton Feb. 5, 1993 ; see also supra notes 16-18 and accompanying text.
33. See, e.g., R.A.V. v. City of St. Paul, 112 S. Ct. 2538 , 2542 (1992 ("The First Amendment generally prevents government from proscribing speech ... because of disapproval of the ideas expressed."); Police Dep't v. Mosley, 408 U.S. 92, 95 (1972) ("[A] bove all else, the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.") (citations omitted); see also Alexander Meiklejohn, Free Speech And Its Relation to SelfGovernment 26 (1948) (restricting speech based upon viewpoint considered a "mutilation" against which the First Amendment is directed); Geoffrey R. Stone, Content Regulation and the First Amendment, 25 Win. & Mary L. Rev. 189, 198-200 (1983) (discussing unconstitutionality of viewpoint-based restrictions on speech).
34. Professor Stone has used the term "modest viewpoint" restrictions to refer to those regulations which restrict viewpoints only in certain instances as opposed to regulations which impose an across-the-board ban on certain viewpoints. For example, antipornography legislation aimed at suppressing graphic, sexually-explicit speech that portrays women in submissive or subordinate positions qualifies as a "modest viewpoint" restriction. Such legislation does not ban all advocacy of the idea that women should be subordinate or submissive; rather it restricts expression of this view only through graphic, sexually-explicit means. See Geoffrey R. Stone, Anti-Pornography Legislation as ViewpointDiscrimination, 9 Harv. J.L. & Pub. Pol'y 461, 463-65 (1986) . On the other hand, a law criminalizing advocacy of violence against the government is a complete ban on expression of a particular viewpoint because it leaves no avenue of expression open. See Stone, supra note 33, at 198-99.
The Supreme Court has consistently applied the strictest scrutiny even to viewpoint-based regulations of a limited nature.
5
Second, the regulations did not merely silence one viewpoint; they also compelled Title X projects to give pregnant women information about childbirth and prenatal care. 3 6 The Court's usual antipathy to viewpoint-based regulations is grounded in a fear of illicit government motivation-that is, a fear that government is restricting speech because it disapproves of a specific message. 3 7 The regulations' attempt to control all aspects of what was said in Title X projects regarding abortion made obvious the government's illicit motive. 38 Indeed, the Bush administration made clear from the outset that the regulations "exhibit[ed] a 35. See, e.g., Schacht v. United States, 398 U.S. 58, 63 (1970) (striking down a federal statute prohibiting the use of military uniforms in theatrical productions tending to discredit the armed forces); American Booksellers Ass'n v. Hudnut, 771 F.2d 323, 332 (7th Cir. 1985) , aff'd mem., 475 U.S. 1001 (1986) (striking down Indianapolis antipornography ordinance).
The Court's hostility towards modest viewpoint regulations extends beyond direct regulation of speech. The Court's decisions regarding speech on public property are a good example. The government has broad discretion to regulate speech in "non-public fora"-government property that is not traditionally open to speech-such as prisons, fairgrounds, and mailboxes. See Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 46 (1983) . In fact, depending upon the nature of the non-public forum, the government may even ban speech entirely or restrict discussion in the forum to certain subject matter and speakers. See id. at 48-49, 53. Even given the government's wide latitude in defining the forum and the fact that citizens remain free to speak elsewhere, the government is still prohibited from engaging in viewpoint discrimination in non-public fora. See Peny, 460 U.S. at 46; see also Lamb's Chapel v. Center Moriches Union Free School Dist., 113 S. Ct. 2141 Ct. , 2147 Ct. (1993 (school district's denial of church group's request to show religious-oriented film on school property struck down as viewpoint-based discrimination).
In fact, the Court's application of the unconstitutional conditions doctrine to speech cases reflects its hostility to modest viewpoint bias. See, e.g., Speiser v. Randall, 357 U.S. 513, 519 (1958) ("denial of a tax exemption for engaging in certain speech... is 'frankly aimed at the suppression of dangerous ideas' ") (citing American Communications Ass'n v. Douds, 339 U.S. 382, 402 (1950) (1983) (noting that while the government arguably can add its voice to debate over public bias in favor of childbirth and against abortion" and that they were designed to send the message that "the federal government does not sanction abortion." 3 9 As one scholar noted, "[I]t would be difficult to imagine a law more clearly aimed at suppressing a dangerous idea than the Title X regulations." 40 In light of the regulations' obvious bias, Rust did not involve as straightforward an application of the unconstitutional conditions doctrine as the Court would have had us believe. Nor did the Court somehow alter the parameters of the doctrine to allow viewpoint discrimination, as some scholars contend. 4 ' The Court did not explicitly endorse viewpoint discrimination; rather, it took pains to make its decision appear consistent with the doctrine as traditionally understood-including the anti-viewpoint discrimination principle espoused in so many of its previous decisions. 42 Similarly, one cannot attribute the Rust decision solely to the Court's often confused unconstitutional conditions jurisprudence. 43 matters, it cannot aim to suppress viewpoints with the use of discriminatory funding mechanisms).
39. 53 Fed. Reg. 2922 Reg. , 2943 Reg. -44 (1988 . Then-Solicitor General Kenneth Starr's comments after the Rust decision illustrate the regulation's anti-abortion agenda. Starr said that the administration was "pleased" that the court had ruled that "the government as financier, as creator of government programs, should be able to make policy determinations and specifically here it should be able to say, 'We do not want abortion to play a role in family planning programs that are federally subsidized.' ... The government is able to take sides; it is able to have viewpoints when it is funding." Marcus, supra note 38, at A18.
40. Cole, supra note 8, at 688 n.47. 41. See, e.g., Berg, supra note 10, at 210 (Rust Court "endorsed the proposition that government may, to promote its viewpoint, censor speech of publicly funded speakers"); Weeks, supra note 8, at 1668 (Rust implies that government has "almost unreviewable authority to control the content of protected speech through federal funding").
42. See Rust v. Sullivan, 500 U.S. 173, 192-95 (1991) . Moreover, the Court recently reaffirmed its antipathy to viewpoint-based distinctions in funding decisions. See Rosenberger v. Rector and Visitors of the Univ. of Va., 115 S. Ct. 2510, 2517-19 (1995) . In a 5-4 decision the Rosenberger Court ruled that the university's attempt to exclude religious groups from certain funding allocations was unconstitutional viewpoint discrimination. See id. The Rasenberger majority attempted to distinguish Rust by claiming that, in contrast to Rosenberger which involved government efforts to "create a program to encourage private speech," Rust involved government attempts to "enlist[ ] private entities to convey its own message." Id. at 2518-19. Although viewpoint discrimination was impermissible in the former, it was permissible in the latter. At best, such a distinction seems naive given its assumption "that private and state speech always may be separated by clean lines and that [Rosenberger] 
ABORTION COUNSEUNG AS VYCE ACTIVITY
With respect to selective government funding aimed at suppressing particular viewpoints, the Court has been consistent. It has never wavered from the proposition that the government cannot use funding decisions to suppress viewpoints with which it disagrees 4 " and, in cases involving actual viewpoint discrimination, it has explicitly acknowledged the regulations' unconstitutionality. 45 Rather, the key to the Rust Court's treatment of the regulations lies in its inability to see abortion counseling as speech.
The Rust majority's conflation of speech and conduct is obvious at several points in its opinion, beginning with the Court's discussion of the parameters of Title X itself. According to the Court, Title X was designed to subsidize preconception family planning services. 4 6 As such, the ban on abortion counseling (a post-conception activity) was no different from a ban on the provision of prenatal care by a doctor (another post-conception activity). Both were "prohibition[s] on a project grantee or its employees from engaging in activities outside of the project's scope." 4 7 In rejecting the Rust petitioners' argument that the regulations were viewpoint-discriminatory, the Court stated that the government can "selectively fund a program to encourage certain activities it believes to be in the public interest, without at the same time funding an alternative program." 48 Such an action is not viewpoint discrimination; it is merely a government decision "to fund one activity to the exclusion of the other." 4 9 Finally, in distinguishing one of the numerous precedents cited by petitioners, the majority commented that the regulations were not a "case of a general law singling out a disfavored group on the basis of speech content, but a case of the Government refusing to fund activities, unconstitutional conditions doctrine and its potential effect on Rust); Nancy Pineles, Note, Rust on the Constitution: Politics and Gag Rules, 37 How. L.J. 83, 98-101 (1998) 
1995]
including speech, which are specifically excluded from the scope of the project funded." 50 Indeed, with the exception of the last statement, the Court never referred to abortion counseling as speech, and even then it was subsumed into the "activity" of "family planning/abortion."
Once the Rust Court transformed speech into action, its decision became easy to justify. With the Rust regulations framed as restrictions on "activity," the case before the Court became indistinguishable from previous cases in which the Court refused to require subsidization of abortions or other activities, leaving the decision to subsidize within the legislature's discretion. 51 More importantly, by defining abortion counseling as an activity, the Court was not compelled to apply traditional speech jurisprudence to the regulations at issue, including its usual strict review of viewpoint-based regulations.
Significantly, Rust is not the only instance in which the Supreme Court treated abortion counseling as an activity rather than as speech. 475-77 (1977); Harris v. McRae, 448 U.S. 297, 311-27 (1980) . A few commentators have noted the Rust Court's reliance on Maher and Harris in its elision of the distinction between speech and conduct. See, e.g., Cooper, supra note 8, at 380-81 (Rust Court's treatment of abortion counseling as activity rather than speech violates fundamental precepts regarding the First Amendment and the free flow of information); Mayo, supra note 8, at 313-14 (criticizing Rust Court's reliance on abortion funding cases to reach a similar decision when speech issues are involved); Rohde, supra note 8, at 159 (arguing that Rust Court manipulated past unconstitutional conditions precedent and facts in its effort to uphold regulations).
52. 112 S. Ct. 2791 Ct. (1992 . 53. The provisions at issue in Casey included a 24-hour waiting period requirement, an informed consent provision, a parental consent provision, a spousal notification provision, and various reporting and recordkeeping requirements. See 18 Pa. Cons. Stat. Ann. § § 3205, 3206, 3207(b), 3209, 3214(a), 3214(f) (1983 ( & Supp. 1995 
ABORTION COUNSELING AS WCE ACTIVITY
ignored the speech aspects of the informed consent provision and found it constitutional.
Section 3205, the informed consent provision of Pennsylvania's amended abortion statute, requires doctors to provide women seeking abortions with certain information, including the risks of and alternatives to the procedure, the medical risks of carrying the child to term, and the probable gestational age of the "unborn child" at the time of the abortion.
5 7 The statute further requires physicians to inform their patients of the availability of (1) printed materials published by the state describing the fetus and providing information about alternatives to abortion, 5 8 (2) medical assistance benefits for prenatal care, childbirth, and neonatal care, 5 9 and (3) information pertaining to the father's legal responsibility to assist with child support.
60 All information must be provided at least 24 hours prior to an abortion 61 and the woman must certify in writing that she has received it. 62 Any physician failing to comply with this statute is subject to suspension or revocation of her license for "unprofessional conduct" in addition to criminal penalties.
63
The health care providers who were the petitioners in Casey challenged Section 3205 as violating the First Amendment by compelling them to act as mouthpieces for the state in discouraging abortion.
64 Specifically, petitioners relied on Wooley v. Maynard 65 and a series of cases which held that the state may not "constitutionally require an individual 57. See 18 Pa. Cons. Stat. Ann. § 3205(a)(1) (Supp. 1995). 58. See id. § 3205(a) (2). Section 3208 contains an extensive description of the content of the printed materials to be made available. For example, the materials must include a geographical index and description of all available programs designed to assist a woman through pregnancy and adoption as well as information on the availability of medical assistance benefits for pregnancy and neonatal care. See id. § 3208(a) (1). Furthermore, the materials must contain a statement that the father is liable for child support payments even if he has offered to pay for the abortion and a statement that adoptive parents can legally pay the costs of pregnancy, childbirth, and neonatal care. See id. They additionally must contain "accurate scientific" descriptions of the probable anatomical and physiological characteristics of the fetus at two-week gestational increments from fertilization to full term (including pictures), as well as relevant information on the possibility of the fetns's survival. See id. § 3208 (a) (2).
59. See id. § 3205(a) (2). 60. See id. to participate in the dissemination of an ideological message." 66 Petitioners contended that the state's anti-abortion message was obvious throughout Section 3205, although that provision purported to require only the provision of neutral information. 6 7 They relied heavily on the fact that Section 3205 required provision of specific, detailed information about abortion alternatives to every patient, regardless of individual circumstances and under duress of criminal penalties. 68 Such requirements forced physicians "'to act in a manner inconsistent with their professional judgment'" and forced them to "convey the state's message at the cost of violating their own conscientious beliefs and professional commitments." 69 Respondents, also recognizing the speech implications of Section 3205, grounded their defense of the statute in First Amendment principles as well, arguing that the statute was a permissible regulation of commercial speech. 70 Relying on the Third Circuit's ruling below, 7 1 respondents argued that commercial speech enjoys less protection than other 66. Id. at 713. Wooley, which held that the state cannot punish citizens for obscuring a "Live Free or Die" motto on license plates, is but one of many cases recognizing that the government cannot compel one to foster an ideology. Thus, the government cannot require students to say the pledge of allegiance in school, see West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943) , newspapers to run editorial replies of political candidates whom they have criticized, see Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 258 (1974) , privately owned utilities to enclose in its billing envelopes inserts from advocacy groups who disagree with the utilities' views, see Pacific Gas & Elec. Co. v. Public Util. Comm'n, 475 U.S. 1, 12-17 (1986), or parties to agency shop agreements to pay dues used to advance political objectives, see Abood v. Detroit Bd. of Educ., 431 U.S.
209, 232-37 (1977).
Significantly, the Court's antipathy toward government-compelled speech extends to compelled disclosure of fact as well as statements of ideology. Thus, the Court in Riley v. National Fed'n of the Blind, 487 U.S. 781 (1988), struck down a North Carolina statute that required professional fundraisers to disclose to potential donors the average percentage of the amount raised that was actually turned over to the charitable organizations for which they were working. That the statute involved merely "compelled statements of 'fact' "as opposed to compelled statements of opinion made no difference to the Court since "either form of compulsion burden [ed] [Vol. 95:1724 forms of speech, especially when, as here, the government regulation compels disclosure of factual information rather than suppresses information. 72 Despite briefing of the free speech issues by both sides, the Casey joint opinion 73 dismissed petitioners' First Amendment argument in a few short sentences:
To be sure, the physician's First Amendment rights not to speak are implicated, [see Wooley v. Maynard,] but only as part of the practice of medicine, subject to reasonable licensing and regulation by the State. We see no constitutional infirmity in the requirement that the physician provide the information mandated by the State here. 74 Other than a brief citation to Wooley, the joint opinion did not discuss the parameters of the petitioners' compelled speech argument. 75 Nor did it pick up on respondents' commercial speech argument-an especially surprising omission in light of the Third Circuit's discussion of the issue.
The joint opinion's failure to discuss the First Amendment implications of Section 3205 is telling, although not because the Justices were necessarily wrong in refusing to find a violation of the First Amendment. Indeed, resolution of this particular speech issue would have been difficult and, arguably, an issue of first impression for the Court. 76 The issue before the Court-whether the state could compel physicians to give certain factual, abortion-related information to clients-did not fall squarely 73. Although a majority of the Court voted to uphold Section 3205, the Justices were badly split as to their reasoning. Only the joint opinion discussed the First Amendment aspects of the informed consent provision. The remaining fourJustices voting to uphold it simply relied on a due process argument-that abortion procedures, including the informed consent provision, were subject to reasonable regulation by the legislature. See Planned Parenthood v. Casey, 112 S. Ct. 2791, 2867 (1992) (Rehnquist, C.J., concurring in the judgment in part and dissenting in part); see also infra Part 1I.A2. for a discussion of the various opinions in Casey.
74 within the precedents cited by either petitioners or respondents. On the one hand, the factual information compelled by Section 3205 is not necessarily "ideological" in the same sense as the political message compelled in Wooley. 7 7 On the other hand, counseling about abortion does not fall within the Supreme Court's definition of commercial speech-that which proposes a commercial transaction. 78 Moreover, although the Court has allowed the government more leeway to compel disclosure of factual information in the commercial speech context, such compulsion still may be prohibited if it attempts to prescribe an ideology.
79
The joint opinion's real flaw came in its cavalier dismissal of petitioners' free speech argument because it did not consider abortion counseling to be a form of speech. In fact, the opinion gives one the impression that abortion counseling is so obviously a form of activity rather than speech that it is not even worth discussing at length. According to the joint opinion, abortion counseling is merely "part of the practice of medicine," and thus an activity easily regulated by the state. 8 0 The Court's justification for its decision to uphold Section 3205 in the face of petitioners' First Amendment challenge included specific references to previous decisions giving legislatures broad discretion to regulate business and professional activity, rather than citations to free speech prece- 83. Medical activity that consists primarily of speech does not automatically deserve First Amendment protection. There are instances when speech essentially amounts to the practice of medicine and could be considered a regulated activity. For example, physician advice regarding the necessity or wisdom of a particular surgical procedure could give rise to malpractice liability, which many would agree has few First Amendment implications even though the advice is itself speech. See, e.g., Robert Post, Recuperating First Amendment Doctrine, 47 Stan. L. Rev. 1249 Rev. , 1254 Rev. (1995 (noting that the bare fact of communication does not necessarily implicate the First Amendment). This proposition may be true when the regulation at issue is general in application, such as common law and statutory malpractice laws which aim at a generally defined activity. However, when the government targets speech for regulation, as Pennsylvania did with Section 3205, one simply cannot ignore the potential First Amendment considerations-primarily because once the government seeks out speech for regulation, one must be concerned with attempts to manipulate information. See generally Geoffrey R. Stone, Autonomy and Distrust, 64 U. Colo. L. Rev. 1171 Rev. , 1173 Rev. (1993 (arguing that much of the Court's First Amendment jurisprudence is propelled by a distrust of government efforts to alter the distribution of information). This is not to say that speech always deserves First Amendment protection; indeed, there are many instances when it does not. See infra Part I.0. However, regulations targeting speech ought to at least raise a First Amendment issue for the Court.
COLUMBIA LAW REVIEW
First Amendment purposes, it has done so only in narrowly defined circumstances inapplicable to abortion counseling.
The speech/conduct distinction, a recurring one in First Amendmentjurisprudence, is grounded in the idea that, while the First Amendment protects freedom of expression, it does not protect mere action. 916 (1982) (distinguishing between conduct intended to express an idea and that which produces harm distinct from communicative impact). Professor Emerson framed the issue as follows:
The first task is to formulate in detail the distinction between "expression" and "action.".. .
[T]he whole theory and practice of freedom of expression-the realization of any of the values it attempts to secure-rests upon this distinction. Hence the starting point for any legal doctrine must be to fix this line of demarcation. Thomas I. Emerson, Toward a General Theory of the First Amendment 60 (1966) (hereinafter General Theory). Numerous scholars have questioned the wisdom of distinguishing between speech and conduct, especially given Professor Emerson's admission that the line between speech and action "at many points ... becomes obscure. Expression often takes place in a context of action, or is closely linked with it, or is equivalent in its impact." Id. For a sampling of the numerous articles debating the speech/conduct distinction in First Amendment jurisprudence, see John Hart Ely, Flag Desecration: A Case Study in the Roles of Categorization and Balancing in First Amendment Analysis, 88 Harv. L. Rev. 1482 Rev. , 1494 Rev. (1975 88. See OTrien, 391 U.S. at 377 (holding that regulation of expressive conduct does not violate the First Amendment if it is within the constitutional power of the government, it furthers an important or substantial government interest, the government interest is unrelated to the suppression of free expression, and the incidental restriction of First Amendment freedoms is no greater than essential to further the government interest).
89. See supra note 84 and cases cited therein. At least one commentator has noted that "[a]lthough the Supreme Court has recognized that some conduct may not be Insofar as abortion counseling is concerned, however, the issue is not whether it is expressive or nonexpressive conduct, but whether it is conduct at all. In the Rust Court's own words, the regulations prohibited "counseling, referral, and... provision of information regarding abortion as a method of family planning." 90 Similarly, the Pennsylvania informed consent statute in Casey directed doctors to "orally inform" women of certain information pertaining to abortion procedures and alternatives. 9 1 It seems apparent that the counseling provisions in Rust and Casey involve speech or expression in its most literal sense-that is, they involve oral or written communication of information. 92 More importantly, they involve speech in the sense used by the Supreme Court in its First Amendment decisions: the direct communication of ideas. 93 To protected as symbolic speech by the First Amendment, it has rarely, except in dicta, 92. Webster's dictionary defines the term "speech" as "the communication or expression of thoughts in spoken words." Merriam-Webster's Collegiate Dictionary 1129 (10th ed. 1994). It further defines the term "express" as "to make known ... opinions or feelings." Id. at 410. "Act," on the other hand is defined as "the doing of a thing." Id. at 11. While speech and expression also involve "the doing of a thing," they are specifically limited in that they contemplate an act of communication. This narrowing focus distinguishes between speech/expression and action. See Yniguez v. Arizonans for Official English, 42 F.3d 1217, 1231 (9th Cir. 1994), reh'g granted, 53 F.3d 1084 (9th Cir. 1995) (noting that speech "consists of the 'expressive conduct' of vibrating one's vocal chords, moving one's mouth ... or of putting pen to paper, or hand to keyboard"). With these distinctions in mind, the definitions of the "activities" such as advocacy, counseling, and referral prohibited by the Rust regulations clearly fall within the narrow purview of speech or expression and, therefore, should be treated as such. See Merriam-Webster's Collegiate Dictionary, supra, at 18 (defining the verb "advocate" as "to plead in favor of"); id. at 264 (defining the verb "counsel" as to "advise"); id. at 982 (defining the verb "refer" as "to direct attention usu[ally] by clear and specific mention"). Maintenance of a system of free expression is necessary (1) as a method of assuring individual self-fulfillment, (2) as a means of attaining the truth, (3) as a method of securing participation by the members of the society in social, including political, decisionmaking, and (4) as a means of maintaining the balance between stability and change in the society. There is a flip side to the jurisprudential distinction between speech and conduct. Just as one can say that some conduct amounts to speech or expression, one can say that some speech or expression occasionally amounts to conduct. For example, the Court has previously deemed "fighting words" and "obscenity" to be so far removed from the "essential part of any exposition of ideas" 95 that they enjoy no First Amendment protection. 9 6 The Court has reasoned that fighting words such as epithets and other forms of personal abuse are more akin to physical assaults Emerson, General Theory, supra note 84, at 3. Abortion counseling fulfills at least one, if not all, of these values. For example, the ability to terminate a pregnancy often has a significant effect on a woman's ability to take control of her life. See Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in Relation to Roe v. Wade, 63 N.C. L. Rev. 375, 382-86 (1985) ; Gatherine A MacKinnon, Reflections on Sex Equality Under Law, 100 Yale LJ. 1281, 1309-28 (1991) . Thus, abortion counseling fosters a woman's personal autonomy and individual self-fulfillment. See also Berg, supra note 10, at 236-39 (arguing that " [d] octor-patient speech is essential to maintaining patients' autonomy, selfdetermination, and dignity in the face of illness"). Professor Berg posits an additional way in which doctor-patient speech serves the values underlying the First Amendment. Doctorpatient discourse facilitates the patient's discovery of her "medical truth"-"the particular course of treatment that is best for [her] ." Id. at 235-36. Additionally, such discourse also facilitates "the discovery of scientific and medical truth" because "conversations with numerous patients over time enhance doctors' scientific and medical knowledge about... the practice of medicine." Id. at 236.
94. Several Supreme Court decisions suggest that even regulation of conduct is impermissible under the First Amendment if it is aimed at suppressing expression. See Texas v.Johnson, 491 U.S. 397, 406 (1989) (government "may not... proscribe particular conduct because it has expressive elements"); United States v. O'Brien, 391 U.S. 367, 377 (1968) (implying that state regulation of conduct aimed at suppressing free expression is impermissible). As discussed in Part I, supra, the apparent purpose and effect of the counseling provisions in Rust and Casy was to skew the information provided about abortion; the provisions were, therefore, aimed at expression rather than conduct. than to speech. 9 7 The Court has similarly held that obscenity is so far removed from the exposition of ideas that it "is not within the area of constitutionally protected speech or press." 98 Abortion counseling simply does not fall within the fighting words doctrine; 99 nor can one say that abortion counseling amounts to "lewd and obscene" speech. 1 0 0 More importantly, one cannot say that such counseling is not an "essential part of the exposition of ideas" given that the whole point of abortion counseling is to advise and communicate information to women so that they may make life-affecting decisions.
Additionally, even if abortion counseling were conduct-like, and thus outside the purview of the First Amendment, the Supreme Court recently indicated that viewpoint-based discrimination is still impermissible. That is, although the government can proscribe entire categories of speech, such as fighting words, it must nevertheless neutrally regulate such speech and cannot ban one viewpoint while leaving others unregulated. 10 1 Thus, even if counseling were akin to conduct, the Court should have scrutinized the provisions for viewpoint discrimination.' 0 2
It appears, then, that the Court's traditional conduct-as-speech and speech-as-conduct analyses do not support an argument that abortion counseling amounts to conduct. And, in fact, those analyses appear nowhere in the Rust and Casey decisions. Rather, the Court simply asserted that the speech at issue was a regulated activity by subsuming the speech aspects of abortion counseling into a separate activity-the act of abortion.' 0 3 Because the Court viewed abortion counseling as integral to the act of abortion, it could not (nor did not) distinguish between the two. 100. The Supreme Court has most recently defined "obscenity" as a work which (1) "'the average person, applying contemporary community standards' would find .... taken as a whole, appeals to the prurient interest," (2) depicts "in a patently offensive way, sexual conduct," and (3) "taken as a whole, lacks serious literary, artistic, political, or scientific value." Miller v. California, 413 U.S. 15, 24 (1973) 103. One could argue that the Court subsumed abortion counseling into a broader activity, the practice of medicine, rather than the narrower activity of abortion. However, as discussed in Part Im, infra, the special nature of abortion was a driving force for the Rust and Casey Courts' treatment of abortion counseling, thus, abortion appears to be the more appropriate activity on which to focus.
Such an approach does not comport with the First Amendment doctrine currently applied by the Court. While the Court has considered some speech to be conduct and vice versa, no established doctrine denies First Amendment protection merely because speech is associated with another regulated activity. Although the Court recognized that advertisers' interests were primarily economic, it nevertheless extended First Amendment protection to commercial speech because of society's strong interest in the "free flow of commercial information"-even information as seemingly mundane as drug prices. 10 8 Recognizing, however, that "the Constitution... accords a lesser protection to commercial speech than to other constitutionally guaranteed expression," 1 0 9 the Court has applied less rigorous scrutiny to regulations of commercial speech-upholding regulations of commercial speech about lawful activities as long as they serve a substantial government interest, directly advance that interest, and are no broader than necessary to protect that interest." 0 In 1986, however, the Court handed down an aberrant 5-4 decision in Posadas.
Posadas addressed a Puerto Rico statute legalizing casino gambling but outlawing advertisement of that gambling to Puerto Rico residents."' Then-Justice Rehnquist, writing for the majority, admitted that the advertising at issue involved a lawful activity and thus was governed by Virginia State Board and its progeny; Puerto Rico could justify its restriction on casino advertising only by showing that the regulation directly advanced a substantial government interest and was no more extensive than necessary to serve that interest. 1 2 Puerto Rico's asserted interest in banning advertising of gambling was its desire to decrease the demand for gambling by reducing citizens' awareness that it existed." 8 After Virginia State Board, one would have thought that Puerto Rico's approach was doomed, based as it was upon squelching the free flow of commercial information. Justice Rehnquist, however, saw no constitu-108. See Vrginia State Bd., 425 U.S. at 763-64. The Court noted that a consumer's interest in drug prices could perhaps be keener than her interest in even the "most urgent political debate," especially given that "[those whom the suppression of prescription drug price information hits the hardest are the poor, the sick, and the particularly aged. .. . they will voluntarily abstain from adding their contributions to the earnings of the wheel, the crap games, blackjack, poker, and the one-armed bandits"). tional infirmity in Puerto Rico's statute. In his view, the legislature's concern that" '[e]xcessive casino gambling among local residents... would produce serious harmful effects on the health, safety and welfare of the Puerto Rican citizens' "114 obviously was a substantial government interest. Indeed, this same government interest had prompted the majority of states to ban casino gambling in the first place. 11 5 Thus, the only questions were whether the advertising restriction directly advanced that interest and whether it was no broader than necessary to do so. The Court easily disposed of these issues. First, it held that Puerto Rico's statute "directly advance [d] " its interest in protecting morality-relying mainly on the legislature's "reasonable" belief that advertising aimed at Puerto Rico residents would increase the demand for casino gambling." 6 Second, Justice Rehnquist concluded that the restrictions were "no more extensive than necessary" because they were aimed only at Puerto Rico citizens and not tourists. 1 1 7 Thus, with only a superficial analysis of the legislature's motives or methods," 8 the Court upheld the ban on casino advertisements.
Had the Court's analysis ended there, one perhaps could have characterized it as an extremely deferential (and, arguably, erroneous) application of traditional commercial speech principles. In addition to traditional analysis, however, the majority opinion fashioned a new free speech principle. Justice Rehnquist noted that although gambling was legal in Puerto Rico, it could have been made illegal at any time. He thus concluded that "the greater power to completely ban casino gambling necessarily include [d] the lesser power to ban advertising of casino gambling."' 1 9 Analogizing to laws regarding solicitation and licensing of prostitution, Justice Rehnquist explained:
It would... surely be a strange constitutional doctrine which would concede to the legislature the authority to totally ban a product or activity, but deny to the legislature the authority to forbid the stimulation of demand for the product or activity through advertising on behalf of those who would profit from such increased demand. 25 This flaw may also be the reason the Court has not cited Posadas's "greater includes lesser" logic in subsequent free speech caseswhether they involved commercial speech 12 6 or otherwise. 12 7 Nonetheless, the Court's reasoning in Rust and Casey bears remarkable similarity to the Posadas rationale.
121. See Kurland, supra note 113, at 14 ("By transmogrifying speech into behavior, it becomes subject to a different-more limited-set of constitutional principles."); cf. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 (1955) (regulations of "business and industrial conditions" are constitutionally valid as long as they are "rational").
122. See United States v. Edge Broadcasting Co., 113 S. Ct. 2696, 2703 (1993) (noting that gambling "implicates no constitutionally protected right; rather, it falls into a category of 'vice' activity that could be, and frequently has been, banned altogether"); Epstein, supra note 20, at 67.
123. Numerous scholars have criticized the Posadas Court's "greater includes lesser" reasoning. See, e.g., Epstein, supra note 20, at 66 (Posadas decision implies that "the first amendment protections afforded commercial speech can be no greater than the meager protections given to economic liberties"); Kurland, supra note 113, at 13 (Posadas Court's rationale is a "[gross] perversion of First Amendment law"); David A. Strauss, Persuasion, Autonomy, and Freedom of Expression, 91 Colum. L. Rev. 334, 359-60 (1991) 127. See, e.g., Meyer v. Grant, 486 U.S. 414, 425 (1988) (Court refused to extend "greater includes lesser" concept to regulation of the political process, where "the importance of First Amendment protections is 'at its zenith' ").
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B. The Resurgence of the "Greater Includes Lesser" Reasoning in Rust and Casey
The similarity in reasoning between Posadas and the Caseyjoint opinion is apparent, although Casey's treatment of the First Amendment issue is quite brief. The joint opinion recognized that the informed consent provision implicated a physician's right not to speak under the First Amendment. However, it concluded that the provision ,was constitutional because any effect on the physician's right to free speech came "only as a part of the practice of medicine, subject to reasonable licensing and regulation by the State." 128 Thus, as in Posadas, the Casey joint opinion conflated a medical activity-abortion-and speech about that activityabortion counseling. The latter, as part of the former, was easily regulated by the state.
The Rust decision is similarly replete with the Posadas rationale. In its numerous attempts to explain why the regulations did not discriminate on the basis of viewpoint, the Court consistently treated abortion counseling as merely a subset of the activity of abortion. Thus, regulations banning counseling about abortion were merely "prohibition[s] on a project grantee... from engaging in activities outside of the project's scope."129 Similarly, the Court made clear that "when the government appropriates public funds to establish a program it is entitled to define the limits of that program." 1 3 0 In other words, just as Puerto Rico's greater power to ban gambling included the lesser power to ban advertising of gambling, the government's power to create the Title X project gave it the power to ban discussion by project participants of certain viewpoints about abortion.
Frankly, the appearance in Rust of the "greater includes lesser" argument is not surprising since the Court framed the issue as an unconstitutional conditions question. The "greater includes lesser" principle was also at the core of early unconstitutional conditions cases, although it has been abandoned in recent jurisprudence.
13 ' One could argue that the reemergence of that principle in Rust came about mainly as a retrenching of the unconstitutional conditions doctrine and had nothing to 128. Planned Parenthood v. Casey, 112 S. Ct. 2791 , 2824 (1992 (emphasis added). The four remainingJustices voting to uphold Section 3205 did not bother to discuss the First Amendment aspects of informed consent and instead relied on a due process argument to uphold the regulation. See supra note 73. Perhaps even more so than the authors of the joint opinion, these Justices could not distinguish between speech about an activity and the activity itself.
129. Rust v. Sullivan, 500 U. S. 173, 194 (1991) . 130. Id. at 194; see also Rohde, supra note 8, at 160 (arguing that Rust may herald the return of Posadas).
131. See, e.g., Kurland, supra note 113, at 13 (noting that Posadas's reasoning resembles an argument "long since rejected under the rubric of unconstitutional conditions"); Sullivan, supra note 20, at 1415 (noting that current unconstitutional conditions doctrine represents a "triumph" over earlier "greater includes lesser" approach).
do with Posadas. That argument, however, fails to recognize that Rust purportedly applied current unconstitutional conditions jurisprudence, which explicitly prohibits the government from engaging in viewpointbased discrimination when doling out government benefits.
13 2 Of course, Rust merely paid lip-service to that tenet while allowing the government to engage in viewpoint-based suppression, an approach much more consistent with Posadas. Under the Posadas rationale, viewpointbased suppression of speech simply was not an issue because the Court viewed casino advertising as an activity and not as speech. By transforming advertising into activity regulated under a more lenient due process standard, the Posadas Court was able to ignore that the advertising ban was, in essence, viewpoint discriminatory.' 3 3 (That is, only advertisements promoting casino gambling were banned; anti-gambling ads were not.) The Rust Court's reasoning was similar; because abortion counseling was merely an activity within the Title X project, it was not subject to traditional strictures of the First Amendment. Thus, as casino advertising was to gambling, abortion counseling was to abortion. As "activities," all could be regulated without regard to the First Amendment.
C. Posadas Does Not Apply to Abortion Counseling
The threads of Posadas's "greater includes lesser" rationale are apparent in Rust and Casey. Yet, many factors indicate that Posadas's rationale had no place in the Casey and Rust decisions. First among these factors is Posadas's tentative precedential value outside of the commercial speech context. The Supreme Court has not used the "greater includes lesser" rationale in cases that do not involve commercial speech; indeed, it has flatly stated that such an application is improper outside of the commercial speech context.'s Thus, before one can properly apply Posadas's 182. See supra Part IA. 133. Justice Brennan, dissenting in Posadas, intimated that the advertising ban was viewpoint discriminatory, arguing that it was a "covert attempt by the State to manipulate the choices of its citizens... by depriving the public of the information needed to make a free choice." Posadas de Puerto Rico Assocs. v. Tourism Co., 478 U.S. 328, 351 (1986) (Brennan, J., dissenting) (quoting Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 574-75 (1980) (Blackmun, J., concurring in judgment); see also Cass R. Sunstein, Neutrality in Constitutional Law (with Special Reference to Pornography, Abortion, and Surrogacy), 92 Colum. L. Rev. 1, 28 (1992) (noting that Posadas allowed the government to ban truthful ads for casinos "even though speech that takes the opposite side is freely permitted, in advertisements or elsewhere").
134. In striking down a Colorado law banning the use of paid petition circulators, the Court in Meyer v. Grant refused to apply Posadas's "greater includes lesser" rationale, stating that
Posadas is inapplicable to the present case [because] ... the speech restricted... was merely "commercial speech which does 'no more than propose a commercial transaction .... '" Here, by contrast, the speech at issue is "at the core of our electoral process and of the First Amendment freedoms," an area of public policy where protection of robust discussion is at its zenith. Meyer v. Grant, 486 U.S. 414, 425 (1988).
conflation of speech and conduct to abortion counseling, one must consider such counseling to be a form of commercial speech, which it simply is not.
While one could argue that there are commercial speech aspects to abortion counseling-certainly, it often takes place in the context of a commercial transaction-such counseling still does not fall within the Court's definition of commercial speech. The Court has not held that speech becomes commercial speech merely because it has a profit motive.' 3 5 Instead, the Court has attempted to determine whether the proposal of a commercial transaction is the "principal type of expression at issue."' 1 6 Even though abortion counseling often occurs during a commercial transaction, it does not principally involve the proposal of such a transaction. First, the contents of the Rust regulations and Casey statute belie any such claim: both focus on specific, substantive information to be given to women confronting unwanted pregnancies rather than on the commercial aspects of their transactions with the physician.' 3 7 Second, the fact that abortion counseling can take place absent any commercial transaction illustrates that it does not principally involve commercial activity. Finally, the Court has intimated that medical consultations for a fee are not commercial speech because "they do not consist of speech that proposes a commercial transaction." 13 8 Additionally, applying the Posadas rationale to abortion counseling is difficult even if one were to consider counseling to be commercial speech. First, the Supreme Court has been reluctant to apply Posadas within the commercial speech context; no commercial speech decision since Posadas has applied the "greater includes lesser" rationale.'3 9 Second, much of the Posadas majority's reasoning centered around the fact that gambling was an easily regulated-indeed bannable-activity; thus, the government could regulate advertising of that activity as part of regulating the activity itsef. 4° Critically, the Posadas Court distinguished between advertising of such activities and advertising of constitutionally protected activities-such as abortion or contraceptive use. As the Court explained, because the latter activities were fundamental rights under the Constitution, 14 ' the government could not justi5 regulating them under its traditional police powers. 1 4 If the government could not regulate an activity under its police powers, it similarly could not use those powers to regulate advertising about the activity. 14 3
The Court's implicit use of the Posadas "greater includes lesser" rationale to uphold the counseling provisions in Rust and Casey thus suggests a change in the status of abortion as a fundamental right. As an analysis of the Court's recent decisions reveals, that is exactly what happened.
III. PLACING ABORTION COUNSELING IN THE PsADAS FRAMEWORK
A. The Supreme Court's Changing Abortion Jurisprudence
The status of a woman's right to terminate her pregnancy has changed dramatically over the past 25 years. Originally a criminal act in most states,'4 its status changed almost completely when the Supreme Court in Roe v. Wade'4 held abortion to be a fundamental constitutional right. Most recently, however, the Court has retreated from its Roe holding, leaving the right to terminate a pregnancy some, but not much, constitutional protection. § 15.7, at 427 (2d ed. 1992) . The Court carefully scrutinizes government attempts to limit the exercise of such rights. See id. at 427-37. In contrast, activities not deemed to be fundamental rights may be subject to substantial government regulation, which the Court reviews under a deferential standard. 490, 516-20 (1989) . A discussion of the propriety of the Court's recent decisions curbing Roe v. Wade is beyond the scope of this article. Part Ill of this article is meant only to examine the current status of the abortion right in order to explain the outcome of the speech issues in Rust and Casey. I recognize, however, that numerous scholars have argued that Roe was wrongly decided and should be overruled. Some scholars, for example, argue that the Constitution simply does not establish a right of privacy broad enough to justify the right to an abortion. See, e.g., John Hart Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale LJ. 920, 931-37 (1973) . Others argue that the Roe Court engaged in political judgment rather than constitutional "decisionmaking. See, e.g., Archibald Cox, The Role of the Supreme Court in American 1. From Roe to Casey. -In 1973, the Roe Court first held that the right to privacy based on the Fourteenth Amendment's Due Process Clause encompassed a woman's fundamental right to terminate her pregnancy. 147 Accordingly, all government attempts to regulate that right were subject to the Court's strict scrutiny; regulations were to be "narrowly drawn" to meet a "compelling state interest." 148 While the Court deemed a woman's decision to terminate her pregnancy a fundamental right, it also held that at least two "important and legitimate" interests existed for regulating that right: protecting the mother's health and protecting potential human life.' 4 9 Those interests, however, were not always compelling; while neither interest was sufficient to support regulations of abortion in the first trimester of pregnancy, the state's interest in protecting the mother's health became compelling during the second trimester of pregnancy and protection of potential life became compelling at viability (essentially at the third trimester).1 5 0 Thus, the Roe Court's now-famous trimester framework was, in effect, merely "the Court's shorthand way of expressing the result of the strict scrutiny standard.' u1 5
After Roe, the Court struck down as inconsistent with the trimester framework numerous regulations of medical procedures related to abortions.' 52 The Court's protection of the abortion right culminated in the mid-1980s when it expressly reaffirmed Roes validity and the fundamental 147. See Roe, 410 U.S. at 153 ("right of privacy... is broad enough to encompass a woman's decision whether or not to terminate her pregnancy"). 265, 316 (1993) .
152. See, e.g., Planned Parenthood Ass'n v. Ashcroft, 462 U.S. 476, 481-82 (1983) (invalidating requirement that all abortions after the first twelve weeks of pregnancy be performed in a hospital as "unreasonably infring[ing] upon a woman's constitutional right to obtain an abortion") (citing Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 439 (1983) ); Planned Parenthood v. Danforth, 428 U.S. 52, 79 (1976) (invalidating a provision banning the use of saline amniocentesis after the first twelve weeks of pregnancy because it was "arbitrary" and "designed to inhibit.., the vast majority of abortions after the first 12 weeks").
The only real exceptions to the Court's strict protection of the abortion right appeared in decisions about government funding, see, e.g., Maher v. Roe, 432 U.S. 464, 474 (1977) (holding that while the government cannot place obstacles in the path of a woman seeking an abortion, it is not required to fund such abortions) and, to some extent, minors, see, e.g., H.L. v. Matheson, 450 U.S. 398, 413 (1981) (upholding state statute requiring that parents or guardians of a minor be notified, if possible, prior to performing abortion).
nature of the woman's right to choose an abortion. 153 Although a majority of the Court consistently reaffirmed the fundamental nature of the abortion right in post-Roe cases, dissension among the Justices increased. By 1986, the seven to two margin in favor of Roe54 had shrunk to five to four' 55 and several Justices favored revisiting Roe. 156 Moreover, the Reagan Administration's appointment of two conservative (and presumably anti-Roe) Justices in the late 1980s cast Rods viability further in doubt.
7
The Court's internal dissension over the abortion right resulted in the badly splintered 1989 decision, Webster v. Reproductive Health Services. 158 At issue in Webster, as in so many previous cases, was the constitutionality of several state regulations of the abortion procedure which did not totally ban abortion, but imposed significant restrictions on it. 747, 772 (1986) ("Few decisions are more personal and intimate, more properly private, or more basic to individual dignity and autonomy, than a woman's decision ... whether to end her pregnancy. A woman's right to make that choice freely is fundamental."); Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 420 n.1 (1983) ("Since Roe was decided in January 1973, the Court repeatedly and consistently has accepted and applied the basic principle that a woman has a fundamental right to make the highly personal choice whether or not to terminate her pregnancy.").
For a more thorough discussion of the decisions, background, and history of Roe and its progeny, see Laurence H. Tribe, Abortion: The Clash of Absolutes 10-26 (1990); C. Elaine Howard, Note, The Roe'd to Confusion: Planned Parenthood v. Casey, 30 Hous. L. Rev. 1457 Rev. , 1467 Rev. -75 (1993 . 154. Justices Blackmun, Brennan, Marshall, Powell, Douglas, and Stewart and Chief Justice Burger voted to strike down the Texas law in Roe. Justices White and Rehnquist dissented from the majority position, arguing that a woman's right to terminate her pregnancy was beyond constitutional protection. See Roe v. Wade, 410 U.S. 113, 172 (1973) Justices White and Kennedy argued that Roe's "rigid trimester analysis" should be overturned. 160 Additionally, they argued that the right to terminate a pregnancy was merely a "liberty interest protected by the Due Process Clause" rather than a fundamental right.' 6 ' Thus, they would have upheld the statutory provisions as "permissibly further[ing] the State's interest in protecting potential human life. 1 62 Because the Missouri statute did not criminalize all abortions, the plurality refused to overrule Roe entirely, claiming that the issue was not precisely before the Court.163 Justice Scalia, concurring in the judgment, took issue with the plurality's unwillingness to dismantle completely "the mansion of constitutionalized abortion law, constructed overnight in Roe v. Wade" 16 4 and would have expressly overruled Roe.' 6 5 Justice O'Connor also voted to uphold the challenged provisions, although her reasoning differed from the plurality's and Justice Scalia's.' 6 6 She believed the provisions were valid because they did not impose an "undue burden" on a woman's right to an abortion. 167 The remaining four Justices-Blackmun, Brennan, Marshall, and Stevens-dissented from the judgment and reaffirmed their position that the right to terminate a pregnancy was fundamental. 168 After Webster, then, the status of the abortion right was unclear at best. 169 160. Webster, 492 U.S. at 517-18. Rep. 95, 98 (1991) .
161.
168. See Webster, 492 U.S. at 537-60 (Blackmun, J., concurring in part and dissenting in part) (joined byjustices Brennan and Marshall); id. at 560-72 (Stevens,J., concurring in part and dissenting in part).
169. In fact, Webster's import was so unclear that both pro-life and pro-choice advocates claimed it as a victory and as a defeat. For example, pro-choice advocates acknowledged that Webster represented a small victory because it stopped short of
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Although four members of the Court believed in the fundamental nature of that right, the remaining five members were only willing to accord it something less than fundamental status.
2. Planned Parenthood v. Casey. -The Court's ambivalence about the abortion right culminated in Casey, its most recent pronouncement on the issue. In addition to the informed consent provision discussed above, Casey involved several amendments to Pennsylvania's Abortion Control Act of 1982, including a 24-hour waiting period requirement, 7 0 a parental consent provision,' 7 ' a spousal notification provision, 7 2 various reporting requirements, 173 and a definition of the term "medical emergency."' 7 4 The Court had previously relied on Roe to strike down several similar provisions. 175 Thus, Casey presented an opportunity not only to reconsider those particular provisions but also to reconsider, and possibly overrule, Roe.' 7 6 A majority of the Court agreed to uphold all but one of the statutory provisions but, as in Webster, no majority agreed on the rationale. Perhaps more significantly, only two of the Justices that Roe is a deeply flawed decision, and it may be that the time has come to reconsider it."); see also Brief for United States as Amicus Curiae at 8, Casey, 112 S. Ct. 2791 ("Roe v. Wade was wrongly decided and should be overruled.").
After the dissension in Webster, and with the appointment of Justice Thomas by President Bush, the overruling of Roe was a distinct possibility. 
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voted to maintain the fundamental status of the abortion right; 17 7 the remaining seven Justices did not elevate abortion to that status.
Justices O'Connor, Kennedy, and Souter, authors of the Casey joint opinion, voted to uphold all but the spousal notification provision, but nevertheless reaffirmed "the essential holding of Roe v. Wade." 178 Apparently, although never explicitly stated, they did not believe that Roe's "essential holding" embraced the notion of abortion as a fundamental right. Significantly, the joint opinion began its reaffirmation of Roe with a lengthy discussion of the Fourteenth Amendment's concept of "liberty"; 179 indeed, the word "liberty" appeared frequently throughout the joint opinion's discussion of the abortion right.' 8 0 But the joint opinion never once used the word "fundamental" to describe that liberty,' 8 ' even though a significant aspect of Roe was its explicit recognition of the fundamental nature of the abortion right.' 8 2 The Justices' reluctance to describe the abortion right as fundamental suggests that they considered that right to have less than fundamental status.
The joint opinion's abandonment of Roe's trimester framework further evidences the changed nature of the abortion right. Blaming Roe's trimester framework for the Court's undervaluation of the state's interest in potential life in cases following Roe, the joint opinion abandoned it in 177. Justices Blackmun and Stevens voted to uphold Roe in its entirety. See Casey, 112 S. Ct. at 2838-43 (Stevens, J., concurring in part and dissenting in part); id. at 2843-55 (Blackmun, J., concurring in part, concurring in the judgment in part, and dissenting in part).
178.
Id. at 2804. The joint opinion believed the essential holding of Roe had three parts:
First is a recognition of the right of the woman to choose to have an abortion before viability and to obtain it without undue interference from the State. Before viability, the State's interests are not strong enough to support a prohibition of abortion or the imposition of a substantial obstacle to the woman's effective right to elect the procedure. Second is a confirmation of the State's power to iestrict abortions after fetal viability, if the law contains exceptions for pregnancies which endanger a woman's life or health. And third is the principle that the State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child. Id.
179. See id. at 2804-08. 180. See, e.g., id. at 2804 ("The controlling word in the case before us is 'liberty.' "); id. at 2808 ("It was this dimension of personal liberty that Roe sought to protect."); id. at 2810-11 ("Even on the assumption that the central holding of Roe was in error, that error would go only to the strength of the state interest in fetal protection, not to the recognition afforded by the Constitution to the woman's liberty."); id. at 2817 ("The woman's right to terminate her pregnancy before viability is ...a rule of law and a component of liberty we cannot renounce.").
181. See Clark, supra note 151, at 321 n.278 (noting that the word "fundamental" appears only twice in the joint opinion and, in both cases, does not refer to the abortion right 185 Thus, the joint opinion's abandonment of the trimester framework-which was merely a way of expressing Roe's application of strict scrutiny"-impliedly acknowledged that the abortion right no longer enjoyed fundamental status.
186
The three authors of the joint opinion were not alone in their view that abortion should be accorded less than fundamental status. Chief Justice Rehnquist and Justices White, Scalia, and Thomas went further than the joint opinion's "undue burden" standard, voting to overturn Roe and to subject regulations of abortion to rationality review. 187 As Justice Rehnquist explained:
183. See Case, 112 S. Ct. at 2818-20. The Court defined "undue burden" as "a state regulation that has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus." Id. at 2820. Some commentators, and some of the Justices themselves, have noted that the undue burden standard articulated in Casey is slightly different from those previously set forth. See Casey, 112 S. Ct. at 2878-79 (Scalia, J., dissenting) (noting that previous articulations of the "undue burden" standard required that the obstacle to abortion be "absolute" or "severe" rather than merely "substantial"); Howard, supra note 158, at 1491-92 (noting that Casey slightly relaxed earlier versions of the "undue burden" standard). Rev. 1509 Rev. , 1570 Rev. (1993 (noting that authors of the joint opinion "rejected the close scrutiny analysis of Roe"); Clark, supra note 151, at 321 n.278 ("By adopting the undue burden standard, which entails something less than strict scrutiny analysis, the joint opinion abandoned at least implicitly Roe's holding that the right to terminate a pregnancy is a fundamental right."); Sheldon Gelman, "Life" and "Liberty": Their Original Meaning, Historical Antecedents, and Current Significance in the Debate Over Abortion Rights, 78 Minn. L. Rev. 585, 607 (1994) Using rationality review, the Justices voted to uphold all of the challenged provisions, even the spousal notification provision found to be unduly burdensome by the authors of the joint opinion.' 8 9
The authors of the joint opinion and the Justices joining the Rehnquist concurrence formed an uneasy alliance-their seven votes combined to uphold all portions of the Pennsylvania statute except the spousal notification provision. 190 Furthermore, this alliance went beyond Webster (which merely upheld the Missouri statute) to overrule prior precedent.' 9 1 Thus, Casey not only continued, but cemented, Websters trend away from Roe. The unmistakable conclusion after Webster and Casey is that, although they cannot agree on the exact nature of the abortion right, seven of the nine Justices believe that it is no longer fundamental. This view of abortion had a significant impact on the Court's treatment of the First Amendment issues in Rust and Casey.
B. Abortion as a Vice Activity
Once one recognizes the implications of the Court's recent abortion jurisprudence, the Rust and Casey Courts' use of the Posadas "greater includes lesser" rationale becomes easier to understand. The Posadas Court reasoned that Puerto Rico could regulate casino advertising under a lenient Due Process standard because such advertising was essentially part and parcel of the economic activity of gambling. Similarly, the Court's recent willingness to view abortion as less than a fundamental right may have spurred it to equate abortion and abortion counseling. Of course, after Casey, regulations of abortion are not subject to mere rationality reWebster and uphold the challenged provisions of the Pennsylvania statute in their entirety.") (citation omitted).
188. Id. at 2867 (Rehnquist, CJ., concurring in the judgment in part and dissenting in part).
189. See id. at 2867-73.
190.
The three authors of the joint opinion, who believed this provision to be unduly burdensome, see id. at 2826-31, combined with Justices Stevens and Blackmun, who believed that the provision was unconstitutional under Roe, see id. at 2838-43 (Stevens, J., concurring in part and dissenting in part) and id. at 2843-55 (Blackmun, J., concurring in part, concurring in the judgment in part, and dissenting in part), to create a 5-4 majority striking down the provision.
191. The Casey joint opinion joined the Rehnquist camp and expressly overruled Akron and Thornburgh to the extent they were inconsistent with Casey's recognition that the 24-hour waiting period, informed consent provision, and reporting requirements were constitutional. See id. at 2816-17, 2822-26.
view as are regulations of gambling.' 92 Given abortion's higher position in the hierarchy of constitutional rights, one could argue that Posadas had no place in Casey and Rust. However, the nature of the "undue burden" standard is vague at best, leaving judges to interpret it in whatever manner they see fit.' 9 3 Thus, abortion may be much more like gambling than the "undue burden" standard facially implies. Perhaps more important to understanding the resurgence of Posadas's reasoning in Rust and Casey is the special nature of gambling and, arguably, abortion as vice activities. The Posadas Court clearly viewed gambling as a "vice" 19 4 activity rather than a run-of-the-mill economic activity.' 95 Moreover, that aspect of Posadas-the idea that gambling is different-likely drove the majority's opinion.' 9 6 Abortion, too, is different. Unlike much routine economic activity, it has serious moral and ethical implications. It is an activity that many people find abhorrent and corrupt. 197 Thus, many people are more likely to equate abortion 192. Thejoint opinion's undue burden standard, while arguably stripping abortion of fundamental status, at least facially establishes something more than rational basis reviewprobably something more akin to an intermediate standard of review. See supra note 186.
193. See Casey, 112 S. Ct. at 2878 (Scalia, J., concurring in the judgment in part and dissenting in part) (noting that the undue burden standard "will conceal raw judicial policy choices concerning what is 'appropriate' abortion legislation").
194. Posadas de Puerto Rico Assocs. v. Tourism Co., 478 U.S. 328, 346 (1986) . 195. One could argue that the Court previously faced the problem of vice activities and free speech without resurrecting Posadas. For example, cases involving the regulation of nude dancing, see Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991), or adult movie theaters, see Young v. American Mini Theatres, 427 U.S. 50 (1976), arguably presented vice issues. Such cases, however, are different from Posadas, Rust, and Casey. In the latter cases, the issue before the Court was how to treat speech related to a vice activity. In the former cases, the vice activity (e.g., nude dancing) is also the speech or expression. Thus, in Barnes and Young, the Court could not and did not forego First Amendment analysis by subsuming the speech into a separate activity as the Posadas, Rust, and Casey Courts did.
196. Professor Epstein has noted that Posadas probably "should be understood not as an ordinary commercial speech case, but as a police power morals case.... [It] should stand only for the proposition that constitutional protection of speech is at its lowest ebb in the morals cases." Epstein, supra note 20, at 67. Similarly, Professor Kurland has suggested that the Posadas majority might have "intended to further a new moral code, which tolerates government restraint not only on speech that is conducive to illegal behavior but also on speech that may lead to immoral though legal conduct." Kurland, supra note 113, at 15.
197. People have widely divergent reasons for believing that abortion poses serious moral and ethical problems. Many abhor abortion largely based upon their religious beliefs that it is morally corrupt or akin to murder. See Timothy A. Byrnes and Mary C. with vice activities such as gambling or prostitution than with mundane economic activities, like running a pharmacy or an optical shop.' 98 Supreme Court Justices are not immune from such personal views. As a portion of the Court has indicated, "Some of us as individuals find abortion offensive to our most basic principles of morality." 9 9 Numerous scholars have noted that such personal views inform judicial decisionmaking despite the continuing belief that judges are neutral arbiters of justice. 20 0 One could conclude, then, that abortion's potential position as a vice activity in some Justices' eyes affected the outcomes in Rust and Casey 20 1 despite the joint opinion's protests otherwise. 202 The Court's explicit approval of government attempts to discourage the exercise of the abortion right 20 3 lends further credence to the concept that the Court views abortion as something other than mundane economic activity.
ABORTION COUNSELING AS VICE ACTIVIY7
That other courts have refused to apply Rust outside of the abortion context also supports my argument that the vice aspects of abortion drove the Rust and Casey decisions. For example, some lower courts have struck down restrictions on funding for scientific research 20 4 and artistic projects, 20 5 distinguishing Rust as inapplicable to their situation. Additionally, although the Fourth Circuit in Rosenberger v. Rector and Visitors of the University of Virginia 20 6 upheld a public university's denial of student activity funds to student religious groups, it did so by focusing primarily on the university's desire to avoid an Establishment Clause violation. The Fourth Circuit could have used Rust to dismiss the petitioners' First Amendment argument, claiming that selective funding of specific groups falls within the university's discretion to allocate its funds. Instead, the Fourth Circuit searched for a "compelling" interest-which it found in the university's fear of entanglement with religion-to justify selective exclusion from student funds. 20 7 Significantly, the Supreme Court recently reversed the Fourth Circuit's decision in Rosenberger, finding that the denial of funds constituted impermissible viewpoint discrimination under woman] to choose childbirth over abortion will be upheld if reasonably related to that goal."); id. ("To promote the State's profound interest in potential life, throughout pregnancy the State may take measures to ensure that a woman's choice is informed, and measures designed to advance this interest will not be invalidated as long as their purpose is to persuade the woman to choose childbirth over abortion.").
204. See Board of Trustees of Leland Stanford Junior Univ. v. Sullivan, 773 F. Supp. 472, 478-79 (D.D.C. 1991) (striking down federal government regulation conditioning receipt of government funds for scientific research on grantee's agreement to submit all research results to government for publication approval). The Sullivan court made explicit its disapproval of the Rust decision:
The Rust decision opened the door to government review and suppression of speech and publications in areas which had theretofore been widely thought immune from such intrusion .... This Court, like all lower courts, is of course bound by the Rust decision. But... the Court will not, without explicit appellate direction, further narrow the speech and expression rights of citizens and organizations, or subject to government censorship the publications of institutions of higher learning and others engaged in legitimate research. Ct. 2510 Ct. (1995 . 207. See id. In justifying its search for a "compelling" interest, the Fourth Circuit relied on Arkansas Writers ' Project, Inc. v. Ragland, 481 U.S. 221 (1987) , which held that the government can condition the receipt of certain government benefits based upon the content of speech only when the "regulation is necessary to serve a compelling state interest and is narrowly drawn to achieve that end." Id. at 231. Given that Rust is a more recent unconstitutional conditions precedent and also provides the simplest method for denying the petitioners' claims, the Fourth Circuit's reliance on R~gand, which applies a more stringent standard of scrutiny to speech regulations, was odd, to say the least.
the First Amendment and specifically distinguishing Rust. 208 That the outcome of these cases did not depend upon the Rust Court's reasoning reveals that Rust was less about unconstitutional conditions than it was about abortion.
C. Distinguishing Between Counseling and Protest
There is a response to my argument that the driving force behind Rust and Casey was the Court's inability to distinguish between abortion and abortion-related speech. One need only point to several recent decisions in the abortion protest context which arguably belie my assertion. Just last year in Madsen v. Women's Health Center, Inc., 20 9 for example, the Court upheld portions of an injunction against abortion protesters, ruling that they did not violate the First Amendment. 2 10 Similarly, the Court in Frisby v. Schultz 2 11 upheld against First Amendment challenges a time, place, and manner regulation aimed at abortion protestors. 21 2 In both cases, the Court recognized obvious free speech issues and analyzed them accordingly, 213 thus potentially casting doubt on my argument. 
Both
Madsen and Frisby generated a fair amount of dissent on the Court. In Madsen the Court disagreed about the standard of review to apply to a content-neutral injunction against anti-abortion protestors. The majority recognized that injunctions carry .greater risks of censorship and discriminatory application than do general ordinances," but refused to reject the injunction out of hand. 114 S. Ct. at 2524. Instead, the Court reviewed the injunction to determine whether it "burden[ed] no more speech than necessary to serve a significant government interest." Id. at 2525. Justice Stevens dissented, arguing that the injunction should be reviewed under a more lenient standard than legislation. See id. at 2531 (Stevens, J., concurring in part and dissenting in part). Justice Scalia, also dissenting, argued that the injunction was "at least as deserving of strict scrutiny as a statutory, content-based restriction." Id. at 2538 (Scalia, J., concurring in the judgment in part and dissenting in part).
Frisby addressed the constitutionality of an ordinance prohibiting picketing "before or about" any residence. 487 U.S. at 477. The majority upheld the content-neutral ordinance because it was "narrowly tailored to serve a significant government interest, and [left] open ample alternative channels of communication." Id. at 481 (quoting Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45 (1983)). Justice Brennan, on the other hand, would have upheld only controls on the size, time, and volume of the picketers. See id. at 496 (Brennan, J., dissenting). Justice Stevens also argued that the ordinance was overly broad and would have upheld only those ordinances directed at "conduct that unreasonably interferes with the privacy of the home and does not serve a reasonable communicative purpose." Id. at 499 (Stevens, J., dissenting).
This Article does not presume to discuss the correctness of the decisions in either Madsen or Frisby; rather, it cites them for the proposition that the Court at least recognized the First Amendment issues therein.
